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Notice of Item Proposing Amendments to the Association Constitution

The following item will be presented as an item of business at the WALGA Annual General
Meeting to be held on Wednesday, 1 August 2018 at the Perth Convention and Exhibition
Centre.

As per Clause 29 of the Constitution, below, amendment to the Constitution requires a
resolution passed by special majority by both State Council and at a general meeting.

The amendments to the Constitution detailed in the attached item were endorsed by State
Council at their 4 May 2018 meeting. The information contained in this notice will be included
in the agenda papers for the Annual General Meeting.

This notice complies with the requirements of Clause 29 (2)(b) that the WALGA Chief
Executive Officer must give at least 60 days’ notice of any proposal to alter the Constitution.

Clause 29 — Amendment to the Constitution
The Constitution of the Association may be altered, added to or repealed by:

QD A resolution at any meeting of the State Council on the receipt of a special majority
of not less than 75% of representatives as, being entitled to do so, vote in person
or by their deputy representatives; and

2) A resolution at an Annual General Meeting or Special General Meeting passed by
a majority of not less than 75% of delegates as, being entitled to do so, vote in
person or duly authorize a proxy vote to be exercised on their behalf, provided
that:

a. 75% of Ordinary Members who are eligible to vote are present or
represented; and,

b. The Chief Executive Officer has given not less than sixty (60) days notice
of any proposal to alter, add or repeal the Constitution to all Ordinary
Members.




Proposed Amendments to the WALGA Constitution

By Tony Brown, Executive Manager Governance and Organisational Services and Tim
Lane, Manager Strategy and Association Governance

Recommendation

1. That Clause 18 and Clause 19 of the Association Constitution be amended as
follows:

Clause 18, sub-clause (1) be amended with the addition of the underlined
words, as follows:

(1)

Following determination of the election of the President pursuant to
clause 17 of this Constitution, the State Council shall elect a Deputy
President from amongst its metropolitan and country
representatives, provided the Deputy President represents the
alternate constituency to the President elected pursuant to clause 17.

Clause 19 be amended with the addition of the underlined words and the
deletion of the strikethrough words, as follows:

(1)

()

(3)

If the office of the President becomes vacant or if for any other
reason the President is unable to take or hold office at a period
which exceeds six months from the date of the next scheduled
election for that office, then the State Council shall meet to elect
from among their number a President who, subject to this
Constitution shall hold the office of President for the balance of the
term of the President replaced.

Where a vacancy occurs in the office of President at a period which
is six months or less from the date of the next scheduled election
for that office, the State Council may convene a meeting to elect
from among their number a President who, subject to this
Constitution, shall hold the office of President for the balance of the
term of the President replaced, or the State Council may in its
discretion, determine that the vacancy be filled by the Deputy
President until the date of the next scheduled election.

An election pursuant to sub-clause 19(1) or sub-clause 19(2) shall

(4)

cause the office of Deputy President to be declared vacant
immediately prior to the conduct of the election.

Following an election pursuant to sub-clause 19(1) or sub-clause

5

19(2) an election pursuant to Clause 19(5) will be conducted for the
office of Deputy President from amongst representatives of the
alternate constituency to that of the President just elected.

If the office of Deputy President becomes vacant or if for any other
reason the Deputy President is unable to take or hold office, then
the State Council shall meet to elect from among their number a
Deputy President who shall hold the office for the balance of the
term of the Deputy President replaced, provided the Deputy
President represents the alternate constituency to that of the
President.




4)(6) A State Council representative elected to fill a vacancy of President
or Deputy President pursuant to clause 148 19 shall still be eligible
for election to a subsequent two (2) full consecutive terms.

2. That Clause 17A - Rotation of Presidency be added to the Association
Constitution, as follows:

17A — Rotation of Presidency

1. At an election for the position of President conducted under sub-
clause 17(2), only the incumbent President, subject to complying
with sub-clause 17(5), or State Councillors from the alternate
constituency to the incumbent President will be eligible to be
elected.

2. At an election for the position of President conducted under Clause
19, only State Councillors from the alternate constituency to the
incumbent President will be eligible to be elected.

3. That Clause 20 of the Association Constitution be amended with the addition of
the underlined words as follows:
A person shall cease or be disqualified from being a representative or
deputy representative on the State Council, or from being President or
Deputy President of the Association, or from attending State Council in
an ex-officio capacity, if that person:

4. That sub-clause 20(j) of the Association Constitution be amended with the
addition of the underlined words and the deletion of the strikethrough words as
follows:

(1)) Is a Councillor that has been suspended by the Minister for Local

Government under Part 8 efan-Ordinary-Memberthat-has-been

peremptorily-suspended-under-Section-8-15C(2)}{¢) of the Local
Government Act 1995.

5. That sub-clause 10(2) of the Association Constitution be amended with the
addition of the underlined words as follows:

(2) Each representative on the State Council shall be entitled to exercise
one (1) deliberative vote on any matter considered by the State Council
provided that this clause shall not apply to any ex-officio members of
the State Council. The President shall exercise a casting vote only, in
the event of there being an equality of votes in respect of a matter
considered by the State Council but excluding an election held in
accordance with Clause 16_in which the President is entitled to a
deliberative vote only.

6. That sub-clauses 2(1), 5(7)(a), 9(1)(d), and 31(4)(b) be amended as follows:

I. That the following strikethrough words be replaced with the following
underlined words in sub-clause 2(1):



“l ocal Government Professionals Australia WA” means the Western

Australian Division of Local Government Professionals Australia.

That sub-clause 5(7)(@) of the Association Constitution relating to
Associate Members of WALGA be amended with the words “Local
Government Managers Australia (LGMA)” to be replaced with the words
“Local Government Professionals Australia WA”.

That sub-clause 9(1)(a) of the Association Constitution relating to ex-
officio members of State Council be amended to replace the words “Local
Government Managers Australia (LGMA)” with the words “Local
Government Professionals Australia WA”.

That sub-clause 31(4)(b) of the Association Constitution relating to a
dispute resolution panel be amended by replacing the word “LGMA” with
the words “Local Government Professionals Australia WA”.

7. That sub-clause 14(4a)(h) of the Association Constitution be amended with the
addition of the underlined words and the deletion of the strikethrough words as
follows:

In Brief

(h

) Is a Councillor that has been suspended by the Minister for Local

Government _under part 8 of-an—Ordinary Member—that—hasbeen

peremptorily —suspended—under—Section—8145C(2}{¢) of the Local
Government Act 1995.

° A number of potential amendments to the Association Constitution have arisen since the
last governance review and Constitutional amendments in 2016;

° Amendment to the Constitution requires endorsement by a special majority of State
Council and by a special majority at a WALGA Annual General Meeting;

. The issues identified and discussed in this report are as follows, with each issue
corresponding to the numbers of the recommendations above:

President and Deputy President — Metropolitan and Country Representation;
President and Deputy President — Rotation of Presidency between Metropolitan
and Country constituencies;

State Councillor Eligibility — Ex-officio Members;

iv. State Councillor Eligibility — Ministerial Suspension of Council or Councillor;
v. Election Procedure — Confirmation that the WALGA President is entitled to vote
in elections for the positions of President and Deputy President;
vi. Change of Name — Local Government Professionals Australia WA; and,
vii.  Zone Delegate Eligibility — Ministerial Suspension of Council or Councillor.
. If one or more of the amendments above are endorsed by State Council by special

majority an item will be prepared for the 2018 WALGA Annual General Meeting to be
held on 1 August.



Background

This item considers a number of potential amendments to WALGA'’s Constitution that have
been raised or identified since the last governance review and amendments to WALGA'’s
Constitution in 2016.

Amendment of the Constitution involves a two-step process, as detailed in Clause 29 of the
Constitution, as follows:

The Constitution of the Association may be altered, added to or repealed by:

(1) A resolution at any meeting of the State Council on the receipt of a special
majority of not less than 75% of representatives as, being entitled to do so,
vote in person or by their deputy representatives; and

(2) A resolution at an Annual General Meeting or Special General Meeting
passed by a majority of not less than 75% of delegates as, being entitled
to do so, vote in person or duly authorize a proxy vote to be exercised
on their behalf, provided that:

a. 75% of Ordinary Members who are eligible to vote are present or
represented; and,

b. The Chief Executive Officer has given not less than sixty (60) days
notice of any proposal to alter, add or repeal the Constitution to all
Ordinary Members.

This report considers six issues put forward for Constitutional Amendment, with each issue
corresponding to the numbered recommendations, as follows:

1. President and Deputy President — Metropolitan and Country Representation

2. President and Deputy President — Rotation of Presidency between Metropolitan and
Country constituencies

3. State Councillor Eligibility — Ex-officio Members

4. State Councillor Eligibility — Ministerial Suspension of Council or Councillor

5. Election Procedure — Confirmation that the WALGA President is entitled to vote in
elections for the positions of President and Deputy President

6. Change of Name — Local Government Professionals Australia WA
7. Zone Delegate Eligibility — Ministerial Suspension of Council or Councillor
Comment

Background and secretariat comment for the following issues have been combined below on
a per-issue basis.

Issue 1 — President and Deputy President: Metropolitan and Country Representation

An emerging issue was raised at the March 2018 meeting of State Council in relation to the
representation of both the Metropolitan and Non-metropolitan constituencies in the positions
of President and Deputy President of WALGA.

Following consideration of this issue, State Council resolved as follows:

That an item for decision be prepared for the May 2018 State Council agenda to
provide consideration to proposed amendments to the WALGA Constitution and



Corporate Governance Charter to ensure representation from both Metropolitan and
Country constituencies for the President and Deputy President positions.

Since the formation of WALGA as the single Local Government association in 2001, there has
been a convention that the President and Deputy President would be elected from opposite
constituencies. That is, if the President is from the country constituency, the Deputy President
would be elected from the metropolitan constituency and vice-versa.

This convention has not been challenged or broken in the 17 years since WALGA's formation,
although it is possible that State Council could elect a President and Deputy President from
the same constituency.

The argument in favour of this Constitutional amendment is that it would ensure that the
Deputy President is drawn from the alternate constituency from that of the President, ensuring
representation for both constituencies.

The argument against this Constitutional amendment is that it reduces the decision-making
function of State Council to elect the ‘best person for the job’ and, as the convention has not
been broken since WALGA'’s formation, it may not be an issue that requires regulation via
Constitutional amendments.

To effect the change, amendments are required to Clause 18 — Deputy President, and to
Clause 19 — Vacancy: President and Deputy President.

The following amendment is proposed to Clause 18 — Deputy President, by adding the
underlined text as follows:

Q) Following determination of the election of the President pursuant to clause 17
of this Constitution, the State Council shall elect a Deputy President from
amongst its metropolitan and country representatives, provided the Deputy
President represents the alternate constituency to the President elected
pursuant to clause 17.

2) The Deputy President shall be elected by the State Council at the first Ordinary
Meeting of State Council of an even numbered year. The Deputy President’s
term shall commence from the date of election and shall conclude on the day
of the first Ordinary Meeting of State Council of the following even numbered
year.

3) Prior to expiration of a term of office, a Deputy President may seek re-election
for a consecutive term.

4) Where a Deputy President seeks and is re-elected for a consecutive term, that
person shall not hold office beyond two (2) full consecutive terms.

The proposed amendment above would sufficiently address the issue for regular, end-of-term
elections following the election of a new State Council.

However, where a vacancy arises in the office of President, the election of a replacement
President would need to ensure that metropolitan and country representation remains in the
two positions. Ensuring continued representation of both constituencies in the event of a
casual vacancy in the office of President could be addressed in one of two ways, both of which
have pros and cons.

Either:




A. The replacement President must be drawn from same constituency as the current
President. That is, if the WALGA President is from the country constituency, election
of the replacement President for the balance of the President’s term must be drawn
from the country constituency.

Or:

B. The office of Deputy President is declared vacant at the time the election for President
is held. This would enable State Council to elect a President from amongst all members
with the subsequent election for Deputy President being limited to the alternate
constituency.

Option A — Replacement President from the same constituency — limits the options of State
Council in electing a President to half of State Council, the half representing the same
constituency as the departing President. While this may be appropriate in some
circumstances, it does not necessarily provide State Council with the ability to elect the ‘best
person for the job’. Secondly, the Deputy President may be an appropriate candidate for the
position of President, but would be unable to nominate for the position under this scenario
unless they resigned from the position of Deputy President.

Option B — Office of Deputy President declared vacant at election of President — addresses
the issues with Option A outlined above in that State Council would be able to elect a President
from amongst all State Councillors, including the Deputy President who may be suitable.
However, it may not be considered appropriate that the Deputy President loses office due to
the resignation or inability of the President to continue in the role.

On the basis that electing a President from amongst all State Councillors is considered the
most important criteria, amendments in accordance with Option B have been drafted to Clause
19 — Vacancy: President and Deputy President — by adding the underlined text and amending
the numbering as follows:

Q If the office of the President becomes vacant or if for any other reason the
President is unable to take or hold office at a period which exceeds six
months from the date of the next scheduled election for that office, then the
State Council shall meet to elect from among their number a President who,
subject to this Constitution shall hold the office of President for the balance of
the term of the President replaced.

2) Where a vacancy occurs in the office of President at a period which is six
months or less from the date of the next scheduled election for that office, the
State Council may convene a meeting to elect from among their number a
President who, subject to this Constitution, shall hold the office of President
for the balance of the term of the President replaced, or the State Council
may in its discretion, determine that the vacancy be filled by the Deputy
President until the date of the next scheduled election.

(3) An election pursuant to sub-clause 19(1) or sub-clause 19(2) shall cause the
office of Deputy President to be declared vacant immediately prior to the
conduct of the election.

(4) Following an election pursuant to sub-clause 19(1) or sub-clause 19(2) an
election pursuant to Clause 19(5) will be conducted for the office of Deputy
President from amongst representatives of the alternate constituency to that
of the President just elected.




3)(5) If the office of Deputy President becomes vacant or if for any other reason the
Deputy President is unable to take or hold office, then the State Council shall
meet to elect from among their number a Deputy President who shall hold the
office for the balance of the term of the Deputy President replaced, provided
the Deputy President represents the alternate constituency to that of the
President.

4)(6) A State Council representative elected to fill a vacancy of President or Deputy
President pursuant to clause 48 19 shall still be eligible for election to a
subsequent two (2) full consecutive terms.

Issue 2 — Rotation of Presidency between Metropolitan and Country Constituencies

Similar to issue 1, above, the Governance and Organisational Services Policy Team of State
Council considered the issue of the Presidency of the Association being rotated between the
Metropolitan and Country constituencies.

Again, this has been managed since WALGA'’s formation in 2001 by convention. When a
President has retired or stepped down from the role, a representative from the other
constituency (often the serving Deputy President) has been elected to the Presidency.

At their recent meeting, the Governance and Organisational Services Policy Team of State
Council requested that the issue of rotating the Presidency between the constituencies on a
formal basis through Constitutional amendments be considered.

The Policy Team resolved:

That an item for decision be prepared for the May 2018 State Council agenda to provide

amendments to the WALGA Constitution and Corporate Governance Charter to cover

the following issues:

e That the position of WALGA President transfers between the two constituencies
following the completion of the incumbent’s entitlement to be elected for two full
consecutive terms.

Similar to Issue 1, above, implementation of this concept through Constitutional amendment
has pros and cons. While, an amendment of this nature would ensure rotating representation
of metropolitan and country constituencies in the office of President, it could also limit State
Council’s prerogative to elect the ‘best person for the job'.

This proposal raises a number of scenarios that are not necessarily simple to deal with through
Constitutional amendments. For instance, depending on the amendments to the Constitution,
issues could arise if a President resigns part way through a term, or even if a President only
completes one two-year term.

For example, if a President from the metropolitan constituency resigned after one two-year
term, there would be three possible scenarios:

1. The country constituency could then have a claim to the Presidency as it would be the
country’s turn and only State Councillors from the country constituency would be
eligible to be elected;

2. A replacement President could be elected from the metropolitan constituency as the
metropolitan constituency had only held the Presidency for two years (the newly



elected President may then expect to be re-elected for a second term, lengthening the
reign of the metropolitan constituency to six years, thereby causing further issues); or,

3. State Council could elect a President from either constituency, as per current
arrangements.

One option could be to only ‘force’ the rotation of the Presidency once the President has
completed two terms, however this could create an issue if a President resigned part way
through their second term as the replacement President would then be ‘entitled’ to two terms
before a constitutionally enforceable rotation of the Presidency.

In the interest of simplicity it is suggested that a new Clause 17A be added to the Constitution
to ensure rotation of the office of Presidency no matter the length of time served by the
President:

17A — Rotation of Presidency

3. At an election for the position of President conducted under sub-clause 17(2), only the
incumbent President, subject to complying with sub-clause 17(5), or State Councillors
from the alternate constituency to the incumbent President will be eligible to be elected.

4. At an election for the position of President conducted under Clause 19, only State
Councillors from the alternate constituency to the incumbent President will be eligible
to be elected.

This would mean, at any election for President, only the incumbent President or State
Councillors from the alternate constituency would be eligible to nominate. If the President has
retired or has completed two full terms (as per sub-clause 17(5)), only State Councillors from
the alternate constituency would be eligible to nominate and be elected.

Issue 3 — State Councillor Eligibility: Ex-officio Members

At the July 2017 State Council meeting, an emerging issue was considered in relation to the
continuing eligibility of to serve on State Council following a serious breach of the Local
Government Act 1995.

State Council resolved as follows:
That:

1. The issue of amending the Constitution relating to State Councillor, ordinary or ex
officio, eligibility be considered by the Governance Policy Team;

2. The Policy Team to consider the implications of amending the Constitution so that
if any State Councillor, ordinary or ex officio, is found guilty of a serious breach of
the Local Government Act 1995, as amended, that person will become ineligible to
become or continue as a State Councillor, ordinary or ex officio.

As per State Council’s resolution above, the Governance and Organisational Services Policy
Team considered this issue at their March 2018 meeting and resolved as follows:

That an item for decision be prepared for the May 2018 State Council agenda to provide
amendments to the WALGA Constitution and Corporate Governance Charter to cover
the following issues;



e Thatif any State Councillor, ordinary or ex officio, is found guilty of a serious breach of
the Local Government Act 1995, as amended, that person will become ineligible to
become or continue as a State Councillor, ordinary or ex officio.

Clause 20, sub-clause (e) disqualifies a representative or deputy representative from serving
on the State Council if that person is convicted of an offence under the Local Government Act
1995.

To give effect to the Policy Team’s recommendation, an amendment is required to clarify that
Clause 20 of the Constitution also applies to ex-officio members, with the addition of the
underlined text, as per below:

A person shall cease or be disqualified from being a representative or deputy
representative on the State Council, or from being President or Deputy President of
the Association, or from attending State Council in an ex-officio capacity, if that
person:

(@ Dies;

(b)  Ceases to be a Councillor of the Ordinary Member;

(© Resigns the position by notice in writing delivered or sent by post to the Chief
Executive Officer, and such resignation is accepted;

(d) Is a member of State or Federal Parliament;

(e) Is convicted of an offence under the Local Government Act 1995;

® Is permanently incapacitated by mental or physical ill-health;

(g) Is absent from more than 3 consecutive State Council meetings;

(h) Is a member of a Local Government that ceases to be a member of the
Association;

0] Is the subject of a resolution passed by the Zone from which that person was
originally elected terminating his or her appointment as a representative or
deputy representative of that Zone, except where that person is the subject of
any resolution consequent upon his or her being elected President of the
Association and in pursuance of sub-clause 17(4); or,

)] Is a Councillor of an Ordinary Member that has been peremptorily suspended
under Section 8.15C(2)(c) of the Local Government Act 1995.

Issue 4 — State Councillor Eligibility: Ministerial Suspension of Council or Councillor

A further issue relating to State Councillor eligibility relates to the suspension of Councils and
the proposed amendment to the Local Government Act 1995 to enable the Minister for Local
Government to stand down an individual Elected Member.

Currently sub-clause 20(j) of the Constitution states that a State Councillor will not be eligible
to be elected or to continue on State Council if “a Councillor of an Ordinary Member that has
been peremptorily suspended under Section 8.15C(2)(c) of the Local Government Act 1995.”

It is the opinion of the secretariat that sub-clause 20(j) is too specific as Councils can also be
suspended under Section 8.19 of the Local Government Act 1995. Further, if the Local
Government Amendment (Suspension and Dismissal) Bill 2018 passes the Parliament, as
expected, the Minister for Local Government will also have the power to suspend individual
Elected Members.

It is therefore recommended that sub-clause 20(j) be amended to clarify that a State Councillor
who is suspended or stood down by the Minister using various sections of the Local
Government Act 1995 is not eligible to be elected to, or continue on, State Council, as follows:



A person shall cease or be disqualified from being a representative or deputy
representative on the State Council, or from being President or Deputy President of
the Association if that person:

(@ Dies;

(b)  Ceases to be a Councillor of the Ordinary Member;

(© Resigns the position by notice in writing delivered or sent by post to the Chief
Executive Officer, and such resignation is accepted,;

(d) Is a member of State or Federal Parliament;

(e) Is convicted of an offence under the Local Government Act 1995;

® Is permanently incapacitated by mental or physical ill-health;

(g) Is absent from more than 3 consecutive State Council meetings;

(h) Is a member of a Local Government that ceases to be a member of the
Association;

0] Is the subject of a resolution passed by the Zone from which that person was
originally elected terminating his or her appointment as a representative or
deputy representative of that Zone, except where that person is the subject of
any resolution consequent upon his or her being elected President of the
Association and in pursuance of sub-clause 17(4); or,

()] Is a Councillor that has been suspended bv the Minister for Local Government
under Part 8 ,

ender%eenen%-]%@éza{e) of the Local Government Act 1995

Issue 5 — Election Procedure — Confirmation that the WALGA President is entitled to
vote in elections for the positions of President and Deputy President

Another clarification that has arisen is to confirm that the incumbent President is entitled to
vote in elections for President and Deputy President of WALGA.

The Constitution is clear that the President does not exercise a deliberative vote on matters
before State Council (but does have a casting vote if there is an equality of votes), but the
Constitution is silent on whether the President is entitled to vote in elections. It has been
standard operating practice that the President has voted in elections for the position of
President and Deputy President.

Clause 10 — Proceedings of State Council, sub-clause (2) relates to the President’s voting and
it is proposed that it be amended with the addition of the underlined words, as follows to make
clear that the President may vote for office bearer positions:

2) Each representative on the State Council shall be entitled to exercise one (1)
deliberative vote on any matter considered by the State Council provided that
this clause shall not apply to any ex-officio members of the State Council. The
President shall exercise a casting vote only, in the event of there being an
equality of votes in respect of a matter considered by the State Council but
excluding an election held in accordance with Clause 16_in which the
President is entitled to a deliberative vote only.

Issue 6 — Change of Name — Local Government Professionals Australia WA

Following the change of name of the Local Government Managers Australia (LGMA) to Local
Government Professionals Australia WA it is proposed that the following sub-clauses be
amended to reflect the name change:

o 2(1
* 5(7)(a)



e 9(1)(d)
e 31(4)(b)

Issue 7 — Zone Delegate Eligibility: Ministerial Suspension of Council or Councillor

Similar to Issue 4 above, this amendment proposes that sub-clause 14(4a)(h) be amended to
clarify that a Zone delegate who is suspended or stood down by the Minister using various
sections of the Local Government Act 1995 is not eligible to be elected to, or continue on, the
Zone, as follows:

(4a) The term of a person who is a delegate of a member of a Zone expires when the
person:

(@) dies;

(b) ceases to be a Councillor of the Ordinary Member;

(© resigns the position by notice in writing given to the Ordinary Member who
elected or appointed the person as its delegate and the resignation is accepted;

(d) becomes a member of State or Federal Parliament;

(e) is convicted of an offence under the Local Government Act 1995;
® is permanently incapacitated by mental or physical ill-health;
(9) is the subject of a resolution passed by the Ordinary Member who appointed

the person as its delegate terminating their appointment as the delegate of that
Ordinary Member; or

(h) Is a Councillor that has been suspended bv the Minister for Local Government

under part 8

Hnelet%eetten—S%G@(e} of the Local Government Act 1995




